REMARKS 

Claims 1-23 are now pending in the application. 
Rejection Under 35 U.S.C. S 112 

Claims 1-5 and 16-18 stand rejected under 35 U.S.C. § 112, first paragraph, as 
failing to comply with the written description requirement. Initially, applicant points out 
that the examiner has the burden of presenting a prima facie case of unpatentability. 
With respect to the written description, the burden is discharged by "presenting 
evidence or reasons why persons skilled in the art would not recognize in the disclosure 
a description of the invention defined by the claims." In re Wertheim, 541 F.2d 257, 263 
(CCPA 1976). This the examiner has not done. The examiner does not indicate why a 
person of ordinary skill in the art would not recognize that the applicant was in 
possession of the claimed invention as of the filing date of the application, stating only 
"The newly inserted limitation 'wherein said at least one member does not function as a 
masking agent or fragrance' fails to find support in the specification." (Office Action, pp. 
2, II. 8-10.) Contrary to the examiner's statement, support for this limitation is found in 
the specification, and a person of ordinary skill in the art would recognize in the 
specification a description of the invention as defined by the claims. 

The specification does not need to provide "in haec verba support for the claimed 
subject matter at issue," instead, the specification should convey to one skilled in the art 
that the inventor was in possession of the invention at the time of filing. Purdue Pharma 
LP. V. Paulding Phanvaceutical Co., 230 F.3d 1320, 1323 (Fed. Cir. 2000) (citations 
omitted). The specification as filed does not have to use the identical words to support 
subject matter claimed. Cordis Corp. v. Medtronic AVE, Inc., 339 F.3d 1352, 1364, 67 
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USPQ2d 1876, 1885 (Fed. Cir. 2003) ("The disclosure as originally filed does not ... 
have to provide in haec verba support for the claimed subject matter at issue."). If the 
written description does not use precisely the same terms used in a claim, the written 
description must direct or guide one skilled in the art to the subject matter claimed. 
Fujikawa v. Wattanasin, 93 F.3d 1559, 1570 (Fed. Cir. 1996). 

Turning first to claim 1, applicant submits that a person of ordinary skill in the art 
upon reading the specification would understand that the "at least one member... 
selected from the group consisting of spearmint oil, peppermint oil, fatty acids, fatty oils, 
hydraulic oil and combinations thereof..." as set forth in claim 1 does not function as a 
masking agent or fragrance. The specification specifically points out that the 
composition may include a fragrance since the spearmint or peppermint oil or other oils 
typically emit an odor that in some cases may be undesirable. (Specification, pp. 6, II. 
20-23 - pp.7, II. 1-2.) Further, the specification indicates that the spearmint oil functions 
as a local anesthetic or as an astringent. (Specification, pp. 4, II. 1-2.) The specification 
also indicates that the peppermint oil functions as an antiseptic, anti-microbial agent, 
fungicide or an antiviral agent. (Specification, pp. 4, II. 8-9.) As set forth in the 
specification, "It should be recognized that is utilized within the composition, the 
spearmint oil has uniquely different qualities, and thus performs a different function than 
that of the peppermint oil. Specifically, the spearmint oil acts as a local anesthetic and 
as an astringent, while the peppermint oil functions as set forth above, as an antiseptic." 
(Specification, pp. 8, II. 18-22.) Neither the spearmint oil nor the peppermint oil 
functions as a fragrance. 
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In addition, claims 5, 11, 12, 14, 17 of the specification as filed, and forming part 
of the written description, all contemplate the addition of a fragrance to the composition 
further disclosing to a person of ordinary skill in the art that the "at least one member 
does not function as a masking agent or fragrance." As set forth in the specification, "a 
fragrance may be added. Any non-toxic fragrance can be used for this purpose. In the 
preferred embodiment, a fragrance having a flirty/floral scent is used. If no fragrance is 
desired, then the fragrance can be omitted leading the composition with a prevailing 
menthol odor." (Specification, pp. 7, II. 1-5.) The specification indicates the addition of 
a separate and distinct element as a fragrance to mask the odor emitted by other 
elements of the composition, which in some cases may be undesirable. Accordingly, 
applicant submits that a person of ordinary skill in the art would recognize that the 
specification supports the claim language set forth in claim 1 "wherein said at least one 
member does not function as a masking agent or fragrance." 

Turning to claim 16, claim 16 contains as a limitation "botanical oil including at 
least one member selected from the group consisting of peppermint oil and spearmint 
oil and wherein said botanical oil does not function as a masking agent." For the 
reasons set forth above with respect to claim 1 , applicant submits that the limitationi set 
forth in this claim, specifically that the botanical oil does not function as a masking 
agent, is supported by the specification. 

Claims 13-15 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The examiner maintains that the term 
"non-edible food grade" lacks support because the examiner maintains that "food grade 
implies that it is edible." Applicant submits that a person of ordinary skill in the art would 
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understand from a reading of the specification that food grade as used in the 
specification and does not imply that the material associated with the term food grade is 
edible. A person of ordinary skill in the art would understand that edible means 
something is fit to be eaten; i.e. food. Since the term "food grade" can be associated 
with a plurality of objects, for example containers, it would be unreasonable to assume 
that labeling something "food grade" would imply that it is to be eaten, thus a person of 
ordinary skill in the art would understand that identifying something "food grade" does 
not means that that something is edible. 

The specification points out that the composition may use a food grade anti-wear 
hydraulic oil of the type that can be purchased from Petro-Canada. (Specification, pp. 
7, II. 11-13.) Such a food grade anti-wear hydraulic oil is a type of oil that meets a 
certain USDA standard and does not necessarily imply that the oil is edible, that is 
intended for consumption as food. Instead, there are oils or lubricants deemed to be 
"indirect food additives," used in equipment in food processing and packaging plants 
where the lubricants have incidental contact with the food being processed. Applicant 
submits this differentiates from an edible lubricant or oil, such as a vegetable oil-based 
lubricant or hydraulic oil. 

Claims 1-23 are rejected under 35 U.S.C. §112, both first and second 
paragraphs, based upon terms used in the specification. With regard to rejection 
applicant maintains that the examiner has not presented a prima facie case of 
unpatentability. The test for definiteness under 35 U.S.C. § 112, second paragraph, is 
whether "those skilled in the art would understand what is claimed when the claim is 
read in light of the specification." Orthokinetics, Inc. v. Safety Travel Chairs, Inc., 806 
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F.2d 1565, 1576 (Fed. Cir. 1986) (citations omitted). The examiner does not assert and 
lias no reasonable basis to assert that one with ordinary skill in the art, upon reading the 
claims, would not know the scope of the claimed invention or what has been claimed. 
The examiner has not identified any claim language that does not set forth with a 
reasonable degree of precision and particularity the subject matter claimed, instead 
objecting to terms used in the specification. In short, the Examiner has failed to explain 
why the scope of the invention sought to be patented cannot be determined from the 
language of the claims, the specification or the teachings of the prior art with a 
reasonable degree of certainty. 
Rejection Under 35 U.S.C. S 102 and 35 U.S.C. S 103 

The examiner has rejected claims 1-23 under 35 U.S.C. §1 02(b) as anticipated 
by or, in the alternative, under 35 U.S.C. §1 03(a) as obvious over Neubauer or Barcelon 
or Wolf alone or in combination. The burden is on the examiner to set forth a prima facie 
case of unpatentability. In re Glaug, 283 F.3d 1335, 1338 (Fed. Cir. 2002). The 
examiner must account for all claim limitations in the rejection, either by indicating how 
each limitation is shown by the references applied, or by providing an explanation. In 
the text of the rejection, the examiner never specifically addresses the language of any 
of the independent claims, but merely argues the general concepts and similarity in 
support of the rejections. The examiner has not identified in the prior art where each 
and every element of claims 1-23 are found as a rejection under 35 U.S.C. §102 
requires that in order for a prior art reference to serve as an anticipatory reference, it 
must disclose every limitation of the claimed invention, either explicitly or inherently. 
Nor has the Examiner articulated any rationale based on factual findings as to why it 
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would be obvious to combine the cited references. Accordingly, the examiner's 
conclusions concerning the rejection of claims 1-23 are unsupported, as the examiner 
has not set forth a prima facie case of unpatentability. 
Conclusion 

It is believed that all of the stated grounds of rejection have been properly 
traversed, accommodated, or rendered moot. Applicant therefore respectfully requests 
that the Examiner reconsider and withdraw all presently outstanding rejections. It is 
believed that a full and complete response has been made to the outstanding Office 
Action and the present application is in condition for allowance. Thus, prompt and 
favorable consideration of this amendment is respectfully requested. If the Examiner 
believes that personal communication will expedite prosecution of this application, the 
Examiner is invited to telephone the undersigned at (248) 362-0200. 

Respectfully submitted, 

Dated: March 18, 2008 By: s/Joseoh G. Burgess 

Joseph G. Burgess, Reg. No. 33,362 

Burgess Law Office, PLLC 
P.O. Box 21 4320 
Auburn Hills, Ml 48321-4320 
(248) 364-0200 

JGB/jhf 
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